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29. oktoober 1991

Juhataja T. Anton (?)

Tere péevast, lugupeetud eksperdid! Kell on 16 ja vastavalt meie tooplaanile on meil meeldiv
voimalus eeloleva kolme tunni jooksul teha kokkuvdtteid moodunud kahest toopédevast. Aga
koigepealt teeme kohaloleku kontrolli. Meid on kohal 28. Ilmselt on pingutav t66 ekspertidega
mojunud assamblee ridadele viga tugevasti.

Meil on pohjust alustada tinast istungit iihe véga tlildise hinnanguga kahele mé6dunud
toopdevale. Ma arvan, et te kdik ndustute minuga, et nende kahe péeva jooksul oli igal assamblee
litkmel, kdigil toimkondadel voimalus pdérduda oma probleemidega viga autoriteetse kogu,
Euroopa Noukogu ekspertkomisjoni poole. Nende kahe péaeva jooksul oli kdigil assamblee
litkkmetel ja toimkondadel voimalus konsulteerida nelja Euroopa riigi ja Kanada
oigusspetsialistidega. Piitiaksimegi nende tundide jooksul, mil meil on veel vdoimalik kasutada
Euroopa Noukogu ja mitmete vélisriikide spetsialistide abi, panna punkti ekspertide
konverentsile, mis toimus 28. ja 29. oktoobril Tallinnas.

Lepime oma t60 osas tidna kokku selliselt, et koik eksperdid saavad sdna nende ettepanekute ja
jérelduste esitamiseks, mis on tekkinud kahe pieva jooksul. Ma arvan, et me ei peaks tidnast
istungit muutma kiisimuste-vastuste dhtuks, kiill aga oleks digem, kui teematoimkonnad, kellel
on ekspertidele kiisimusi, edastaksid need ekspertidele t66 kdigus ja eksperdid vastaksid puldist
teie pisut varem esitatud kiisimustele.

E. Harremoes

Let me first of all say how encouraging I have found this meeting with Estonian experts. We have
come from various systems in Europe, and North America, in order to provide you with the fruit
of our experience of the knowledge, which we have of constitutional problems. We have not come
here to teach you any particular system, nor to be sort of missionaries for any particular way of
thinking on constitutional matters. We have been here to lay in front of you these thoughts and
the experience of our various systems. If we've been able to expose them to you, you will have
realised that we do not always agree upon the replies to give to you in legitimate and pertinent
questions. This is the very essence of the advice we can give you. We can tell you how we have
tried in our countries to solve constitutional problems. It is for you to decide how you are going
to solve your problems.

1 think the main thing is that you realise that there are many answers to the same problems, and



you have to see to what extent the answer you'll find will fit into your historical tradition, into
your present political and social aspiration of the Estonian people. I think, from the point of view
of the Council of Europe, any of the points /—/ to reform your legislation in general. [ am myself
a lawyer. I am in charge of the activities of the legal Director of the Council of Europe, and 1
have understood from discussions with our Estonian friends, that you are — maybe together with
your neighbours — in a very particular situation among the countries that are now getting toward
democratic regimes. That is that for 50 years you didn't have a legal system of your own. In
December 1940, your legal traditional system was swept aside and replaced by an alien system.
Your task in the coming time, after you've adopted your Constitution, will be to replace that
imported system by a system of your own. And that is where I think the Council of Europe can be
of help to you in the future.

So with these few words, Mr. Chairman, I would like, once again, to reiterate the gratitude, which
we feel can be of some assistance to you, and wish you good luck in the continued examination of
your Constitution.

[Tolge]

Lubage mul kodigepealt 6elda, kui viga see kohtumine Eesti asjatundjatega mind julgustanud on.
Oleme saabunud Euroopa ja Pohja-Ameerika mitmesugustest siisteemidest, et jagada teiega oma
teadmisi pohiseaduslikest probleemidest. Me pole tulnud teile dpetama iihtki kindlat slisteemi
ega tegema misjonitdod pohiseadust puudutava mingi teatud motteviisi heaks. Oleme siin olnud
selleks, et teie ette laotada oma mdtted ja kogemused erinevate slisteemide kohta. Kui oleme
suutnud neid teile tutvustada, olete moistnud, et me ei ole alati iiksteisega ndus vastuste osas,
mida teie asjakohastele ja digustatud kiisimustele anda. See ongi meie nduande olemus. Vdime
teile rddkida, kuidas oleme piitidnud oma kodumaal pdhiseaduslikud probleemid lahendada. Te
peate ise otsustama, kuidas teie enda probleemid lahendate.

Minu arvates on olulisim see, et te mdistaksite, et {ihtedele ja samadele probleemidele on mitu
lahendust, ja te peate vaatama, millises ulatuses teie leitav vastus sobib teie ajaloolise traditsiooni
ning Eesti rahva praeguste poliitiliste ja ihiskondlike piirgimustega. Ma arvan, et Euroopa
Noukogu vaatenurgast on kodik punktid ... teie seadusandluse reformimiseks iildiselt. Ma olen ise
advokaat. Tdidan Euroopa Noukogu juriidilise direktori funktsioone ning olen oma Eesti
sopradega toimunud vestluste kdigus aru saanud, et olete — vdib-olla koos oma naabritega — viga
erilises olukorras vorreldes riikidega, mis niiiid demokraatliku riigikorra poole liiguvad. Nimelt
polnud teil 50 aastat oma digussiisteemi. 1940. aasta detsembris piihiti teie digussiisteem minema

ja asendati vodraga. Léhiajal, parast pohiseaduse vastuvotmist, saate endale iilesandeks asendada



imporditud siisteem enda omaga. Just selles osas saab Euroopa Noukogu teid tulevikus aidata.
Harra juhataja, tahaksin veel kord mone sdnaga viljendada tdnutunnet ning soovida teile edu
oma pohiseaduse jatkuval ldbivaatamisel.

Juhataja

Lugupeetud kolleegid! Kas monel toimkonnal on selliseid kiisimusi, mida oleks vaja praegu
esitada hiarra Harremoesile? Need kaks pdeva on vist tdesti moddunud vaga viljakalt, sest
kiisimusi ei ole. Jirgmisena annan sdna Rootsi parlamendi liikkmele hdrra Ragnemalmile. Hérra
Ragnemalm, palun!

H. Ragnemalm

So I think there is providing for reasonable balance between these organs at the top level. The
democratic system, however, also consists on another main pillar — the system of COURTS. In
this connection, I will add a few remarks. In my opinion, it is crucial to the process of getting rid
of a dictatorship to remove not only the dictator ... as the applying of the principle of
communication that you give statements for reasons of jurisdiction, and so on. But that isn't
enough. Of the utmost importance is the speedy handling of the cases, and the question of the
cost. No system, how sophisticated it might be, has a real value, if it is too expensive for the
ordinary citizen to use it. Besides the ordinary appeal processes involving the courts, it might be
of some value to have access to other SPECIAL LAW PRESERVING ORGANS of more
extraordinary character. I have discussed with our Estonian friends today the problem that I see
in your proposed legislation concerning the LEGAN CHANCELLOR. I think that you should be a
little careful to provide one man — although a competent lawyer — such power. I think that you
should concentrate on the courts instead. The Legal Chancellor could be a good complement to
the court protection system, but he shouldn't replace the courts, I'm afraid.

So thank you very much for inviting me here. They've been truly interesting and joyful days, 1
must say, in Tallinn, and I hope I’ll be able to come back really soon. Thank you very much.
[Tolge]

(Lint on osalt kustutatud, siin on kirjas sdilinud osa.)

Seetdttu arvan, et mdistlik tasakaal nende organite vahel on korgemal tasemel sétestatud. Kuid
demokraatlik siisteem toetub veel iihele pdhisambale — kohtute siisteemile. Lisan selles
kontekstis mone markuse. Minu arvates pole diktatuuri véljajuurimise protsessis tilioluline
eemaldada mitte ainult diktaator ... kui selle kommunikatsioonipdhimdtte kohaldamine, et teete
avaldusi, mis annaks aluse diguse mdistmiseks, jne. Kuid sellest ei piisa. Ulimalt oluline on

juhtumite kiire kisitlemine ja kulude kiisimus. Ukski siisteem, olgu see nii tdiuslik kui tahes, pole



toeliselt vairtuslik, kui see on tavakodaniku jaoks liiga kallis. Lisaks tavalisele
apellatsiooniprotsessile, millega on seotud kohtud, v3ib olla kasulik tagada juurdepdis ka
teistele, erakorralisema iseloomuga korrakaitse eriorganitele. Olen tina meie Eesti sOpradega
arutanud probleemi, mida nden teie diguskantslerit kdsitlevates, kavandatavates digusaktides.
Minu meelest peaksite veidi ette vaatama, enne kui annate iihele inimesele — ehkki paddevale
advokaadile — sellised volitused. Minu meelest peaksite selle asemel keskenduma kohtutele.
Oiguskantsler vdib viga histi tdiiendada kohtute kaitsesiisteemi, kuid ma kardan, et ta ei tohi
kohtuid asendada.

Viga suur ténu teile minu siia kutsumise eest! Olen Tallinnas veetnud toeliselt huvitavad ja
roomurohked padevad ning loodan, et saan peagi naasta. Suur tidnu!

Juhataja

Tanan! Kas on kiisimusi? Ei ole. Jargmisena saab Euroopa Noukogu ekspertkomisjonist sona
hérra Klaus Berchtold Austriast.

K. Berchtold

Thank you, Mr. Chairman. Ladies and Gentlemen. Just let me say at the outset that we have had
a very vivid and interesting discussion on the problems, which are posed by your draft of a
Constitution. And since this is my first experience in going in a delegation of the Council of
Europe to such a meeting, I was very pleased by the very vivid discussion we have had here.
Now let met elaborate at little bit on a few points which to my opinion are of certain importance.
First of all, to the problem of HUMAN RIGHTS. Sooner or later Estonia will become a member
of the Council of Europe, and will adhere to the European Convention of Human Rights and its
additional protocols. Taking this point into consideration, I think that it would be advisable and
for your benefit, that in drafting your constitution, you do it in a way which looks always on the
text of the European Convention and try to draft your Constitution very much in conformity with
the European Convention with its additional protocols. It will spare to you, in the future, when
you adhere to the European Convention, probably difficulties, because of the difficult wording,
possible different interpretation, and so on. This is my first point.

My second point is that [ missed in your draft one important quotation. That is a clear-cut
provision concerning THE RULE OF LAW. Somewhere in your Constitution, in my view, it would
be advisable to insert a provision to the effect that judiciary and administrative authorities, in
their decisions, they will be based only on the law.

A third point I would like to make is the point, which is connected to the LEGAL CHANCELLOR.

1 share to a certain point the view of my Swedish colleague here, that the Legal Chancellor, as it



is envisaged at the moment in your draft, will be a very, very strong man. That might be in your
advantage, but it might be a disadvantage. And since we do not know what is coming up in the
future, it is probably better to give not too many competencies to the Legal Chancellor. And so, in
my opinion, it would be useful if you streamline, so to say, the competencies and functions of the
Legal Chancellor to the functions, which are the functions of an Ombudsman in other
Scandinavian countries. But to go away from the functions of the Legal Chancellor all those
competences, which rely in the protection of human rights. And you have not only the possibility
to give competences in the field of the protection of human rights to the normal, ordinary courts,
or a new establishment, administrative courts. But you may consider to establish a
CONSTITUTIONAL COURT, which is a specialized court and has the advantage to concentrate
the competence concerning protection of human rights to one court for whole Estonia. I may say
from our experiences that it has shown, that such a concentration of competence in this field
before a constitutional court has a lot of advantages. Especially the advantage that there is not
different jurisprudence between several courts.

Now, let me go on to a further point I should like to mention here. And this is the point whether or
not the existence of POLITICAL PARTIES should be mentioned anywhere in the Constitution. |
may say that there is in this field not a common standard in Europe. There are European
constitutions, which do mention political parties, and there are constitutions, which do not
mention political parties. It could be considered to insert two points concerning political parties
in your draft. First of all, the principle of plurality of political parties has a momentum of
democracy. And the second point could be that you create a freedom to create, to establish
political parties. These two points may be advantageous for you.

This morning — and this is my last point, Ladies and Gentlemen — a very interesting question
came up, and was not yet resolved, but it was said it could be mentioned in our meeting now. And
this is the question whether you should create a ONE-CHAMBER system in your

legislation or a TWO-CHAMBER system. As far as I am concerned, I would /~/ a one-

chamber system would be enough. I come from a country in which we have a two-chamber
system. But this is due to the fact, that Austria is a federal country, and the second chamber is a
representation of the Lander. And therefore there is some substance to have a two-chamber
system. But if you create here in Estonia a two-chamber system, you have first of all to answer
the question: who should be represented by the second chamber? And at the moment I cannot see
who could be represented in such a chamber. I think that it is not the question to establishment a

two-chamber system or not. It is not the question whether or not this would improve legislation.



That might be. But experience in my country shows that it must not be. And therefore, this seems
to me not a convincing reason to go either way. The important reason, which I cannot give you
an opinion on, because I do not know enough about the political infrastructure of your country, is
whether there is a possibility, or even a need, that certain circles of the population should be
represented in a second chamber. If you answer this question in the affirmative yes — then I would
say you should create a two-chamber system. But if you say, we have no need for representation
of certain circles of the population, aside from the Parliament based on general elections — then I
think you should not consider establishing a second chamber.

Having said this, I have come to an end, and I would take the opportunity to thank you for your
hospitality and for your vivid discussions we had in the last two days. Thank you very much for
your attention.

[Tolge]

Téanan, hérra juhataja! Lugupeetud daamid ja hdrrad! Lubage mul kohe alustuseks 6elda, et meil
on olnud véga elav ja huvitav arutelu probleemide iile, mida tekitab teie pohiseaduse eelndu. Ja
kuna see on minu esimene kogemus osaleda Euroopa Noukogu delegatsiooni koosseisus sellisel
kohtumisel, tegi siinne elav arutelu mulle suurt rd6dmu. Lubage mul niiiid koneleda veidi
tdpsemalt monest punktist, mis minu arvates on kiillaltki tdhtsad.

Esimene on inimdiguste probleem. Varem vai hiljem saab Eesti Euroopa Noukogu litkmeks ning
liitub Euroopa inimdiguste konventsiooni ja selle lisaprotokollidega. Seda arvesse vottes on minu
meelest soovitatav ja teie jaoks kasulik, et juhindute pShiseaduse véljatootamisel alati Euroopa
inimodiguste konventsiooni tekstist ning piiiiate selle koostada véga tihedas kooskdlas Euroopa
inimdiguste konventsiooni ja selle lisaprotokollidega. Tdendoliselt sddstate end hiljem, kui te
olete liitunud Euroopa inimdiguste konventsiooniga, probleemidest, mis voiksid tekkida seoses
keerulise sonastuse, voimaliku erineva tdlgendamisega vms. See on minu esimene tdhelepanek.
Teine on see, et ma ei leidnud teie projektist iihte olulist tsitaati. See on digusriiki puudutav selge
sdte. Mina soovitan teil lisada kuhugi pohiseadusesse séte, mis litleb, et kohtu- ja haldusvdimud
votavad oma otsuste aluseks ainult seaduse.

Kolmas téhelepanek puudutab diguskantslerit. Ma jagan teatud ulatuses Rootsi kolleegi
arvamust, et diguskantsler on teie eelndus hetkel visandatud kujul viga-vdga vdimas mees. See
voib tulla teile kasuks, aga ka kahjuks. Ja kuna me tulevikku ette ei néde, on ilmselt parem mitte
anda Giguskantslerile liiga palju volitusi. Seetdttu oleks minu arvates kasulik kirpida
diguskantsleri padevusi ja funktsioone, nii et need vastaks teiste Skandinaavia riikide
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paddevused, mis pohinevad inimdiguste kaitsmisel. Samuti pole teil ainult vdimalus anda
inimodiguste kaitse alased pddevused tavalistele kohtutele voi uuele instantsile — halduskohtutele,
vaid voiksite kaaluda konstitutsioonikohtu asutamist, mis on erikohus ja mille puhul on hea see,
et kogu Eesti inimoiguste kaitse padevus koondub iihte kohta. V3in meie kogemustest elda, et
selles valdkonnas on sellisel pddevuste koondumisel konstitutsioonikohtu kitte palju eeliseid.
Eriti suur eelis on see, et pole erinevat digussiisteemi eri kohtute vahel.

Lubage mul niiiid konelda veel iihest tihelepanekust, mida sooviksin siinkohal mainida. See on
kiisimus, kas pohiseadus peaks kusagil mainima parteisid. Voin oelda, et selles valdkonnas pole
Euroopas iihist normi. Euroopas on pdhiseadusi, kus mainitakse parteisid, ja selliseid, kus neid ei
mainita. Voiksite kaaluda kahe parteisid puudutava punkti lisamist oma projekti. Esiteks, mitme
partei pohimdte tuleneb demokraatiast. Teine punkt on see, et annate vabaduse asutada parteisid.
Nendest kahest punktist voib teile kasu olla.

Tdna hommikul — ja see on minu viimane tdhelepanek, daamid ja hérrad — kerkis védga huvitav
kiisimus, mida pole veel lahendatud, kuid seda lubati meie praegusel kohtumisel mainida. See on
kiisimus, kas te peaksite digusaktidega asutama iihekojalise voi kahekojalise siisteemi. Mis
minusse puutub, siis ma iitleksin, et iithekojalisest siisteemist teile piisab. Minu riigis on
kahekojaline siisteem. See tuleneb sellest, et Austria on liitriik ja teine koda esindab liidumaid.
Seetdttu on kahekojaline siisteem teatud médiral pohjendatud. Aga kui te siin Eestis loote
kahekojalise silisteemi, peate kdigepealt vastama kiisimusele: keda peaks esindama teine koda?
Hetkel ma e1 mdista, keda see koda esindada voiks. Ma arvan, et kiisimus pole selles, kas asutada
kahekojaline siisteem voi mitte. Kiisimus pole selles, kas see parandab seadusandlust. See on
voimalik. Kuid minu riigi kogemus néitab, et see pruugi ei parandada. Seetdttu ei ndi see mulle
veenev pohjus kummagi voimaluse valimiseks. Oluline pdhjus, mille osas ma ei saa teile oma
arvamust anda, sest ei tunne piisavalt teie riigi poliitilist infrastruktuuri, on see, kas on vdimalus
vOi isegi vajadus, et elanikkonna teatud osad oleksid esindatud teises kojas. Kui vastate sellele
kiisimusele jaatavalt, siis peaksite minu arvates asutama kahekojalise siisteemi. Aga kui te iitlete,
et teil pole vaja elanikkonna teatud rithmade esindust iildvalimistel pdhineva parlamendi korval,
siis arvan, et teil pole vaja kaaluda teise koja asutamist.

Sellel kohal olen joudnud oma jutuga 16puni ja kasutan juhust, et tinada teid kiilalislahkuse ja
elavate arutelude iile, mis meil viimasel kahel pdeval toimunud on. Ténan viga tdhelepanu eest!
Juhataja

Ténan! Ka mister Berchtoldile ei ole kiisimusi. Meie read tunduvad olevat tihenenud. Mul on

palve veel kord viia 1dbi kohaloleku kontroll. Kohal on 33 assamblee liiget. Ténan!



Jargmisena on mul meeldiv voimalus anda sdna Euroopa Noukogu ekspertkomisjoni liikkmele
hérra Matthew Russellile.

M. Russell

Mpr. President, distinguished members. In the course of the most interesting and illuminating — for
me — discussions which we have had over the last two days, a number of talks have impressed
themselves upon — on my mind.

One is to emphasise to you the importance, in my opinion, of your concentrating every effort to
build up an independent and respected system of COURTS AND JUDGES. In my country, the
Jjudicial system is much more highly regarded by the ordinary people than any other branch. They
think more highly of the judges than they do. I am sorry to have to tell you, of parliamentarians,
in my country. And certainly they think more highly of the judges than they do of civil servants.
The public must feel that they have somebody, somewhere, who will give them justice. Somebody
to whom they can turn. And the better that they will find this in the judges — I think — they are
correct in this — and I would urge you to concentrate on this, because it can relieve you of a lot of
shadiness and tension in a society, if there is someone to turn to you have already reflected this
idea in the draft of your constitution, where you refer to the independence of the judiciary. Could
perhaps restate that sentence, to make it more clear, emphatic, that the judges are totally
independent of the Government and the Parliament.

1 think your system of nominating is a good one. In my commentary the judges are

nominated by the Government. In fact, /~/ that, the judges are completely independent of

the Government and I speak as a member of the lower staff of the Government. The judges seem
to decide most cases against the Government in my country. So, your system, I think, of
nominating is a good one. You might add, perhaps, some other safeguards in the constitution,
that the judges' salaries cannot be reduced during the period of office. That prevents them being
in any way dependent on the Government for continued office. As regards legal from office, and
the possibility is that the judge could be removed for a stated misbehaviour, a specified
misbehaviour, by the parliament — by a large majority — that is another way of dealing with the
problem which will occasionally arise, where judges are unsuitable, not through ill health, which
you have dealt with in Constitution, but — and not through committing a crime, which also have
dealt with — but through general unsuitability of act. But that it must be specified, so that a judge
cannot be removed merely on general grounds.

Another area, too, is in regard to strengthening the position of our PRIME MINISTER and
GOVERNMENT. I have mentioned in the most interesting workshop, which we had today, the



possibility of introducing collective responsibility on the part of the Government. That would
mean that, once a decision has been taken by the Cabinet, then even members of the Government
who have agreed with the decision are now bound by the Constitution to collective responsibility
for the decision. And that means the Government must remain together. If a member of the
Government agrees violently on a question of high principle, then he can retire from the
Government, but so long as he remains a member of the Government, he must be loyal to it and
that is ensured by a provision in the Constitution for the collective responsibility of the
Government for decisions.

Again, your Prime Minister — his position could be strengthened by giving him the power to
require a Minister to retain. This strengthening of the position of the Prime Minister through the
Government can be balanced by improving your arrangements parliamentary questions. When [
first had the privilege of talking to you on the opening day of these interesting talks, I mentioned
that I was surprised of the rather weak type of questioning which Parliament is being given, the
questioning by the Parliament of the Government. I have heard no reason why you should give
this power to each individual member of the Parliament to issue a public explanation from the
Government on something, the Member of Parliament feels is necessary. This would be the
strengthening of the Government and Prime Minister. We have been told that it is not intended
that your Prime Minister and Ministers should remain members of Parliament. This has been
explained to us that this is because of the heavy burden which membership of Parliament places
on its members, and that a Minister could not do the two tasks adequately. I suggest that when
you come to draw up your ELECTORAL LAWS you should bear in mind one heavy burden,
which rests upon parliamentarians in my country. Our electoral system is based on the
multimember constituency. Several members — two, three or four, or in some cases five members
for each constituency. We have the system of proportional representation. This is the most fair
electoral system, I believe, that exists. Because it means that the public gets the Government
whom they vote for. In England, by contrast, where they have the first-past-the-post system, one
can have a government, which in fact got only about 48 percent — 47 percent — of the votes. That
means about 53 or 54 percent of the people have voted against the government, but that is still
the government they get. Our system has that advantage of fairness, and reflecting the wishes of
the people. But it has the disadvantage, that a lot of the time of our members of Parliament is
devoted to watching their back, not their front. They are looking over their shoulder at the other
members of Parliament in their constituency, their rivals a forth next election. They are also

looking at other members of their own party, ambitious young men and women, who want to



become a Member of Parliament in place of the existing member. And the result of that is that
many of our members of Parliament spend their time doing small jobs, delivering messages
almost, for their constituents. Quite menial tasks. But they must do it. Because if they do not, then
the members of their constituency, the members of the public, go to another deputy in the
constituency. And he will do it. And the result is that a lot of time is wasted by members of
Parliament on these trivial tasks, when they should be concentrating on their parliamentary
duties, scrutinising legislation, questioning the government, that sort of thing. So that is an
element when you come to draft your electoral law, which you might bear in mind. You will not
find it mentioned, perhaps, in the textbooks, but it is a very real problem.

Finally, the question which the chairman of the working group asked this morning, the question
of the TWO-CHAMBER system. In my country, we have the two-chamber system. We have not a
federal country, like Austria, Germany and so on, so you may ask why do we have it? Why do we
have a two-chamber system? Well, we are beginning to ask ourselves that question also. Because
it is not immediately clear that it is producing very much in the line of good results. In theory, the
second chamber should be a more reflective body. It should have greater time to think about
legislation, it should come up with ideas which did not occur to the lower house. But, in fact, the
realities, unfortunately, of this situation are that the members of the second house are very often
either failed politicians who have lost in the elections for the Lower House. Or they are
ambitious people who want to become politicians, and they are using the second house to
prepare themselves to become members of the first house. And they therefore like that
independence of mind, which is necessary. Because there are two problems about the second
chamber. What you wanted to do, can you do it more effectively than the first chamber? And then,
secondly, now do you elect the second chamber? What is the method or election? If it is the
general vote by the people, then it is simply a duplication of the first chamber, and an
unnecessary one. Any other system of election might be undemocratic. With us, the second
chamber is elected, some members are elected by the universities directly. This is supposed to
provide the second chamber with wise professors, leaving aside the question whether every
professor is wise. In fact, the reality is that the people, who are elected by the universities, are not
always people of very great distinction. And the remaining members of the second house with us
are elected by the local authorities, the district councils. And they simply elect politicians.
Politicians, who have either failed to get into the first house, or who want to get into it in the
future. So I have to say, and I am happy to say now that there are none of my fellow countrymen
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result, good result, in my country from having a second chamber. I do not know enough about
your position here to say whether things would be different here. I can only say that I am not
aware of any particular element here, which would justify a second chamber. But this is very
much a question of policy for you. I can merely tell you what our experience has been.

I would like to thank you for the honour you have done me in listening patiently to these few
observations. They are intended to be helpful. They are not intended to suggest that your
decisions are easy, because they are not. They must be your own decisions. There is no golden
road to the model constitution. Each country must devise its own constitution, bearing in mind its
destiny and its history. And that is a matter, which only Estonians can do. The remarks of my
fellow observers and myself have been directed to suggesting a few minimum things — the rest is
for you. And I wish you every success in your labours. Thank you.

[Tolge]

Hérra esimees! Austatud litkkmed! Mulle on viimase kahe pdeva kdige huvitavamatest ja
informeerivamatest aruteludest méllu s66binud hulk jutuajamisi.

Uks on see, et tahan teile rdhutada minu meelest viiga olulist vajadust keskenduda sdltumatu ja
usaldusviairse kohtute ja kohtunike siisteemi iilesehitamisele. Minu kodumaal hindavad tavalised
inimesed kohtusiisteemi palju korgemalt kui {ihtegi teist haru. Minu riigis hindavad nad
kohtunikke korgemalt kui — pean seda teile kahjuks {itlema — rahvasaadikuid. Ja kindlasti
hindavad nad kohtunikke kdrgemalt kui riigiametnikke. Rahvas peab tundma, et kuskil on keegi,
kes jagab neile diglust. Keegi, kelle poole nad voivad podrduda. Ja seda parem, mida rohkem nad
seda kohtunikes leiavad — minu arvates on neil selles suhtes digus — ning ma argitan teid sellele
keskenduma, sest see voib lihiskonna puhastada hulgast kahtlastest tehingutest ja pingetest, kui
rahval on kellegi poole pdorduda. Olete seda mdtet juba kajastanud oma pdhiseaduse eelndus,
kus viitate kohtuvdimu sdltumatusele. Te voiksite lause voib-olla timber kirjutada, et muuta see
selgemaks, rohkem rohutada, et kohtunikud on valitsusest ja parlamendist tdiesti sdltumatud.
Ma arvan, et teie ametissenimetamise siisteem on hea. Minu riigis nimetab kohtunikud ametisse
valitsus. Sellest hoolimata on kohtunikud valitsusest tiiesti soltumatud ja ma rdfgin valitsuse
madalama astme ametnikuna. Minu riigis niib, et kohtunikud otsustavad enamikus asjades
valitsuse kahjuks. Seega, teie ametissenimetamise slisteem on minu meelest hea. Voib-olla
voiksite pohiseadusesse lisada nditeks mone muu kaitsemehhanismi, et kohtunike palka ei saaks
ametisoleku jooksul vihendada. Nii ei sdltu nad ametikohal jatkamiseks mingil viisil valitsusest.
Mis puudutab seaduslikku tagandamist ametikohalt ja vdimalust, et parlament saab suure
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aeg-ajalt esilekerkivat probleemi, kus kohtunikud on ebasobivad — mitte halva tervise tottu, mida
olete oma pdhiseaduses késitlenud, ja ka mitte kuriteo toimepaneku tdttu, mida olete samuti
kasitlenud, vaid iildise sobimatu kditumise tottu. Kuid see peab olema tipselt sitestatud, et
kohtunikku ei saaks tagandada pelgalt tildistel pohjustel.

Teine valdkond on seotud teie peaministri ja valitsuse positsiooni tugevdamisega. Mainisin meie
tanases koige huvitavamas tooriihmas vdimalust sisse viia valitsuse kollektiivne vastutus. See
tahendaks seda, et kui kabinet on kord otsuse vastu votnud, siis isegi valitsusliikmed, kes pole
otsusega ndus olnud, on niitid pohiseadusega seotud kollektiivse vastutusega otsuse eest. Ja see
tdhendab, et valitsus peab jidma kokku. Kui valitsusliige on tugevalt otsuse vastu kdrgemate
pohimotete tottu, voib ta valitsusest tagasi astuda, kuid nii kaua, kui ta on valitsuse liige, peab ta
sellele lojaalne olema ning see on tagatud pohiseaduse sittega valitsuse kollektiivse vastutuse
kohta otsuste osas.

Siinkohal tuleks teie peaministri positsiooni tugevdada, andes talle volitused nduda ministri
ametispiisimist. Sellist peaministri positsiooni tugevdamist valitsuse kaudu voib tasakaalustada,
parandades oma parlamentaarsete kiisimuste korraldamist. Kui mul oli esmakordselt meeldiv
voimalus teiega nende huvitavate arutelude esimesel pieval vestelda, mainisin oma iillatust, et
parlamendil on suhteliselt vdike voimalus valitsust kiisitleda. Ma pole kuulnud iihtegi pohjust,
miks te ei peaks andma igale rahvasaadikule diguse nduda valitsuselt avalikku selgitust millegi
kohta, mida see saadik vajalikuks peab. See oleks valitsuse ja peaministri positsiooni
tugevdamine.

Meile on 6eldud, et te pole kavandanud peaministri ja ministrite jddmist rahvasaadikuteks. Meile
on seletatud, et selle pdhjuseks on raske koorem, mille parlament oma liikmete dlule paneb, ja et
minister ei suuda kahte iilesannet adekvaatselt tdita. Ma teen ettepaneku, et te votaksite oma
valimisseaduste véljatootamisel arvesse iihe raske koorma, mis lasub minu riigi rahvasaadikutel.
Meie valimissiisteem pdhineb mitme esindajaga valimisringkondadel. Igas valimisringkonnas on
mitu liiget — kaks, kolm v6i neli, teatud juhtudel isegi viis. Meil on proportsionaalse esindatuse
slisteem. Minu arvates on see olemasolevatest kdige ausam valimissiisteem. See tihendab, et
rahvas saab selle valitsuse, mille poolt ta ise hiéletas. Inglismaal seevastu on
esimesena-iile-kiinnise-siisteem ja voib moodustuda valitsus, mis tegelikult sai vaid 47-48%
hailtest. See tdhendab, et umbes 53—54% inimestest on hidletanud valitsuse vastu, kuid nad
saavad ikkagi sellise valitsuse. Meie siisteemil on see eelis, et see on diglane ja peegeldab rahva
tahet. Kuid selle halvaks kiiljeks on see, et meie saadikute aeg kulub suures osas oma selja taha,
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tulevastel valimistel nende rivaalid. Samuti vaatavad nad oma partei teisi liikmeid, auahneid
noori mehi ja naisi, kes tahavad nende asemel saadikuks saada. Ja tulemuseks on see, et paljud
meie saadikud veedavad aega viikesi toid tehes, peaacgu oma valijate sonumeid kohale
toimetades. Tehakse suhteliselt tiihiseid t61d. Kuid nad peavad seda tegema, sest kui nad seda ei
tee, podrduvad nende ringkonna valijad oma ringkonna teise saadiku poole. Ja nii nad teevadki
seda. Selle tulemusena raiskavad saadikud aega tiihistele toddele, sellal kui peaksid keskenduma
oma kohustustele parlamendis: digusaktide ldbivaatamisele, valitsuse kiisitlemisele, jne. Nii et
see on iiks tahk, mida te voiksite oma valimisseaduse viljatootamisel silmas pidada. Te ei pruugi
seda Opikutest leida, kuid see on viga tdsine probleem.

Lopetuseks kiisimus, mille hommikul tdstatas tooriihma esimees — kahekojalise siisteemi
kiisimus. Meie riigis on kahekojaline siisteem. Kuna meil pole liitriik, nagu Austria, Saksamaa
Jt., voib teil tekkida kiisimus, miks meil see on. Miks on meil kahekojaline stisteem? Ausalt
oeldes oleme hakanud ka ise endalt seda kiisima, sest pole vastuvaidlematult selge, et see tooks
kaasa eriti palju héid tulemusi. Teoorias peaks teine koda olema rohkem mdtlev organ. Tal peaks
olema rohkem aega mdelda digusaktidele, ta peaks vélja tulema ideedega, mis alamkojas
kellelegi pahe ei tulnud. Tegelikkuses on olukord kahjuks selline, et teise koja liikmed on véga
tihti labikukkunud poliitikud, kes on alamkoja valimistel kaotajaks jidnud. V&i on need auahned
inimesed, kes tahavad saada poliitikuks ja kasutavad teist koda, et end esimese koja jaoks ette
valmistada. Ja seetdttu puudub neil vajalik iseseisev motlemine. Teise kojaga on seotud kaks
probleemi. Kas saate teha seda, mida te teha tahate, tohusamalt kui esimeses kojas? Ja teiseks,
kuidas te teise koja valite? Milline on valimisviis? Kui viia 1dbi iildvalimised, saab sellest lihtsalt
esimese koja duplikaat, mis on tarbetu. Ukskdik milline teine valimissiisteem vdib olla
ebademokraatlik. Meil moodustatakse teine koda valimistega, moned litkmed on otse tilikoolide
poolt valitud. See peaks teise kotta tooma tarku professoreid, jittes kdrvale kiisimuse, kas iga
professor ikka on tark. Tegelikult pole tilikoolide valitud inimesed sugugi alati kuigi
silmapaistvad. Ulejiénud teise koja liikkmed valitakse meil kohalike omavalitsuste,
ringkonnandukogude poolt ja need valivad lihtsalt poliitikuid — poliitikuid, kes pole kas suutnud
esimesse kotta padseda voi kes tahavad sinna pidseda tulevikus. Seega pean iitlema — ja olen
onnelik, et kohal pole {ihtegi mu kaasmaalast, kes voiks neid ebalojaalseid markusi korrata —, et
teise koja olemasolu pole minu riigi jaoks kaasa toonud mingeid selgeid hiid tulemusi. Ma ei tea
piisavalt teie seisukohta, et delda, et asjad oleksid siin teistmoodi. V3in vaid delda, et ma ei ole
teadlik tihestki aspektist, mis digustaks Eestis teise koja olemasolu. Aga teie jaoks on see viga
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Tahaksin tdnada teid au eest, mida olete mulle osutanud sellega, et kuulasite kannatlikult dra
minu tdhelepanekud. Loodan, et neist on abi. Ma ei lirita viita, et teie otsused tulevad lihtsalt,
sest see pole tosi. Te peate ise tegema omad otsused. Eeskujuliku pdhiseaduseni ei vii kuldset
rada. Iga riik peab ise koostama oma pohiseaduse, vottes arvesse oma saatuse ja ajaloo. See on
asi, mida saavad teha vaid eestlased. Minu kaasvaatlejate ja mu enda mirkused on moeldud teile
soovitustena mones liksikus asjas — iilejddnu on teie teha. Ja ma soovin teile teie ettevotmistes
edu! Ténan!

Juhataja

Téanan teid vdga, mister Russell! Lugupeetud kolleegid! Miletan hérra Russelli esinemistest, et ta
ei esinda mitte tiksnes Euroopa Noukogu eksperte, vaid ka {iht Euroopa Noukogu juures tootavat
organit. Ka hirra Russellile pole kiisimusi.

Jargmisena annan sona Euroopa Noukogu eksperdile hédrra Antti Suvirantale, kes on Soome
halduskohtu president. Harra Suviranta, palun!

A. Suviranta

Thank you Mr. Chairman. Hyvin ystdvilliset kuulijat. Thank you very much for the opportunity to
come here. I was, unfortunately, too late here yesterday morning to hear the much commented
speech by President Riititel, but after that I have had a very good experience of all the meetings
and discussions here. And it seems that you are making hard work to get a very good
Constitution. I don't have very much to say in addition to what my brethren have already said. 1
would have had very much to say in points. As they have had, I am not going to repeat much of
that.

I would have a couple of points concerning the chapter on courts. My main point in the
committee this morning was that there is no specific mention on the ADMINISTRATIVE
JURISDICTION in that chapter. That does not mean that you should necessarily have separate
administrative courts. As Mr. Ragnemann said, administrative jurisdiction can also be handled
by the ordinary courts. But in my opinion, it would be a good thing to have a provision stating
the duties of administrative jurisprudence. That is, for the rights of the citizens as regards
administrative jurisprudence. That is, that as a general rule, the citizens shall have a remedy in
administrative — a remedy in courts against unlawful decisions of the administration. That is not
only against a unconstitutional decisions, but also against other unlawful decisions of the
administration.

Another point, which we discussed this morning, was the use of LAY MEMBERS IN COURTS,
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also lay members in the courts. And there are many possibilities, and the only thing we could
suggest is, not to decide this question in the Constitution, but to be regulated in ordinary
legislation that you can also change if need be.

And then I will come to the question of a SINGLE-CHAMBER or TWO-CHAMBER
representation in the Parliament. Coming myself from a country with a single representation, one
of the very first Parliaments with single representation since 1907, I would think that for a
country like Finland, and perhaps still more for a country like Estonia, a small unitary country
without a federal system or any similar system, a single chamber should be sufficient and more
democratic. The quality of the legislation can be taken care of by a good COMMITTEE SYSTEM
in the Parliament. There should be regulations, perhaps in the Constitution, or at least in other
legislation, on the composition, working and duties of parliamentary committees. And then the
committees, they can hear professors and other wise people as experts, and see through the
Government bills, not just to approve them, but to prepare reports on the Government bills to be
presented to the plenary session of the Parliament, and maybe there should be special rules as to
what happens when the Parliament does not approve the committee report as such, but makes
some amendments, which often — I shouldn't say often, but which sometimes have not been
thought through very carefully. So there should be an opportunity for the same committee, or
another committee, still to look through the amendments the Parliament made to the committee
report. Or the last word shall rest with the plenary session, or the Parliament.

Well, that is what I had to say. And now to say — thank you very much. It has been a very
rewarding experience to be with you here. Ndgemist.

[Tolge]

Ténan, hdrra juhataja! Véga austatud kuulajad! Suur tdnu voimaluse eest siia tulla! Kahjuks
saabusin siia eile hommikul liialt hilja, et kuulda president Riiiitli palju kommenteeritud konet,
aga pdrast seda olen koigilt kohtumistelt ja aruteludelt saanud viga hiid kogemusi. Ja néib, et
teete kdvasti to0d, et saada vidga hea pohiseadus. Mul pole oma vendade jutule kuigi palju lisada.
Mul oleks olnud palju tdhelepanekuid. Kuna nemad on juba kdigest rddkinud, ei kavatse ma
sellest paljut iile korrata.

Mul on paar méarkust kohtute peatiiki kohta. Minu peamine argument tdna hommikul komisjonis
oli see, et peatiikis ei mainita eraldi haldusjurisdiktsiooni. See ei tdhenda, et teil peaksid
tingimata olema eraldi halduskohtud. Nagu hirra Ragnemalm iitles, voivad
haldusjurisdiktsiooniga tegeleda ka tavalised kohtud. Kuid minu arvates oleks hea, kui iiks séte
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ees, s. t. ildjuhul on kodanikel digus kaevata halduses, kaevata kohtus haldusvdimu
ebaseaduslike otsuste vastu ja mitte ainult pohiseadusevastaste, vaid ka teiste ebaseaduslike
haldusvoimu otsuste vastu.

Teine punkt, mida me tdna hommikul arutasime, oli vabatahtlike kohtuliikmete kasutamine, see,
kas koik kohtunikud voi koik kohtu litkmed peaksid olema juriidilise haridusega voi voib
kohtutes kasutada ka vabatahtlikke liikmeid. Vdimalusi on mitmeid ning meie ainuke soovitus on
seda kiisimust pohiseaduses mitte dra otsustada, vaid reguleerida see tavapérastes digusaktides,
mida voite vajaduse korral ka muuta.

Niiiid jouan iihe- voi kahekojalise parlamendi kiisimuse juurde. Kuna olen ise {ihekojalise
parlamendiga riigist, kus 1907. aastal tuli kokku iiks esimesi tihekojalisi parlamente, arvan, et
Soome-suguse riigi jaoks ja voib-olla veelgi enam Eesti-suguse riigi jaoks, mis on viike
unitaarne riik foderaalse voi muu sarnase siisteemita, peaks iiks koda olema piisav ja
demokraatlikum. Oigusaktide kvaliteedi eest vdib hoolitseda hea parlamendikomisjonide
siisteemi abil. Parlamendikomisjonide koosseis, tookorraldus ja iilesanded peaksid olema
reguleeritud, ehk pohiseaduses vdi vahemalt muudes digusaktides. Ja komisjonid vdivad
asjatundjatena dra kuulata professoreid ja teisi tarku inimesi ning juhtida menetlusest 14bi
valitsuse eelnousid, mitte ainult neid heaks kiita, vaid ka valmistada valitsuse eelndude kohta ette
aruandeid, mida esitada parlamendi tdiskogule. Voib-olla peaksid olemas olema spetsiaalsed
eeskirjad selle kohta, mis juhtub, kui parlament ei kiida komisjoni aruannet sellisena heaks, vaid
viib sisse paranduse, mis tihti — ma ei tohiks delda "tihti" —, mis vahel pole viga hoolikalt ldbi
moeldud. Seega peaks samal komisjonil voi muul komisjonil olema voimalus veel kord lébi
vaadata parlamendi poolt komisjoni aruandesse tehtud muudatused voi peaks viimane sdna jddma
taiskogule voi parlamendile.

Seda ma tahtsingi 6elda. Ja niiiid {itlen suur tdnu! See on olnud viga tdnuvairne kogemus siin
teiega koos olla. Nagemist!

Juhataja

Ténan, hirra Suviranta! M66dunud kahe to0pédeva jooksul on assamblee litkmetel ja
toimkondadel olnud véimalik t66d teha mitte liksnes koos Euroopa Noukogu ekspertidega, vaid
meil on abiks olnud eksperdid Saksamaalt, Prantsusmaalt, Taanist ja Kanadast. Jargmisena
annangi sdna Kanada Yorki Ulikooli professorile Tim MacPhersonile. Palun!

T. MacPherson

Thank you, Mr. President. May I join my colleagues from Europe to say to you how happy I am to
have spent these last two days meeting with people who have drafted your draft Constitution and



with many other people who are going to be involved in deciding what to do with your
Constitution. You may have learned a little bit from us. I think all of us have learned a great deal
from you. It has been a very fine educational experience for people like myself, who are, back in
our home countries, educators.

Let me say that I leave Tallinn every bit as impressed with your draft Constitution, and your
process for discussing it, as when I came two days ago. Perhaps even more impressed than when
I came, because now I think that I understand the process on which you are embarked, and I have
got to know some of the people involved in that process, and I am very impressed with those, as
well as with the actual document.

The basic comments I would make are I think that your Constitution does a good job of
articulating the shared history and values and ambitions for the future, which Estonians have. [
think Constitutions should try to state those values, and that yours does that very successfully. I
also think that your provisions that deal with civil liberties and human rights are very strong
provisions, which would stand up well in the international community. I think that you have done
a good job at trying to articulate the same human rights that are protected in most free and
democratic countries in the world. But I would join with Mr. Berthold and say to you, that a very
simple way of doing that is to read the United Nations Declaration on Human Rights in 1948,
and other human rights documents. And I guess, since you are in Europe, especially the
European Convention on Human Rights. Because if you are consistent with those two documents,
in the international community you will be very well regarded as a protector of human rights.

1 think that your description of your basic institutions is by and large a good one. I think that |
understand what you intend the powers of the State Elder to be. And I think I understand what
you intend the powers and the role of your Prime Minister and your Cabinet Ministers, and of
your Parliament, the Reegy Coagoo. I think I understand all those. But I sense that you will have
a bit of a problem down the road, dealing with the relationship between, on the one hand, the
Riigikogu and on the other hand your Prime Minister in power. I think, at the moment, what you
are planning is to keep them totally separate, so that the members of the Riigikogu, if they are
elected and then become Prime Minister and Cabinet Ministers don't continue as members of the
Riigikogu. And the explanation we heard for that this morning was that the jobs are so important,
and that you really want to make sure that only one person does each. And I understand that. But
on the other side of the coin is the point that it will be essential, that your Prime Minister and
your Cabinet and your Parliament work together. And unless you think of some ways to mix the
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conflict between them, rather than the co-operation that you need.

And finally I will deal with this area of the courts. And I think I can be very brief here. I think,
having been here for two days, I understand your concern about your COURT SYSTEM.
Because, as I understand it, the courts, the judges in Estonia, for many years now, have been part
of the dictatorship, and not part of the opposition to the dictatorship. And you are fearful of the
continuing roile that courts and judges may play in your country. And I can sympathise with that.
But I think, as you take the long view, what you will need to have, is an independent court system
— a very independent court system, with independent judges, completely removed from politics.
And I suspect what that means is that you will need a new generation of judges, and a new
generation of professional lawyers. And probably a new system of legal education in your
country. But I think you should think of how to move towards those. Because the rule of law in a
society — and the rule of law is perhaps the most important constitutional principle

— the rule of law can only be central in your country, if two conditions are met, it seems to me.
one — your politicians are democratically elected, and that will be the case in your country, under
your draft constitution. And two — that the law is interpreted and enforced by independent judges.
And I would urge you to move towards that as quickly as you can.

Well, that's all the — I should make one other comment on the institutions, because we were asked
a specific question this moming: whether we would recommend a SINGLE CHAMBER in the
Riigikogu, OR TWO CHAMBERS in the Riigikogu. And my answer that would be: definitely one
chamber. Not two. And I agree with my colleagues from Europe on that. The theoretical reason
for having two chambers is that there are two different roles you want two different bodies to
perform. And usually you would have two chambers in a very big country, a large country, with a
lot of people and a lot of diversity amongst those people. That's the situation in Canada. But if
you don't have that, if you have a very small country, with not a lot of diversity, and not a lot of
people, then I think one chamber is enough. Two chambers — we have two chambers in Canada,
we have two chambers in our national parliament — it’s a disaster. It doesn't work. One chamber
makes laws and represents the people. The other chamber is a graveyard for discredited
politicians. Nothing more, so you don't want to have a second chamber here. The problem with a
second chamber, the problems are, in my view: it's confusing. Because if you have two, they are
always going to fight. It costs a lot of money. You got to pay all these politicians more salaries.
And its too many politicians. And what most countries need is fewer politicians, not more. So,
have one chamber instead of two — would be my view. Two chambers in the United States — it

doesn't work. Two chambers in Canada — it really is horrible. And my friend says, two chambers



in Ireland, and he isn't sure anymore why they have two chambers. So I think the experience
around the world is sufficient, and I would say, my advice to you is start with one chamber. Keep
it simple. And if it doesn't work, think of something different. But don't start with two.

The final point I make is just to compliment you on your constitutional process. In Canada, we
debate constitutional issues endlessly, for year, decades, centuries. And we almost never solve
any of them. I have a sense that you people have decided that you are going to deal with the
constitution as best you can, but quite quickly. You are going to do it within months. Because |
think you understand that you will at least need to identify your basic institutions, and allocate
powers to them, so that they can get on with their job of restructuring your country. What that
means, I think, is that once your constitution is settled, you will be able to move, as
parliamentarians, to questions of economic policy, and health, and education, and agriculture,
and all the other matters which to ordinary people are far more important than your constitution.
We in Canada are not very successful at moving them those other questions. And I have a sense
that you people have decided you are going to devote just a small amount of time to your
constitution, and then move on with the things that are important to ordinary people. And I would
compliment you on that — I think that s a very good idea.

Thank you for your hospitality while in Tallinn. It has been a real honour to be amongst you
these three days.

[Tolge]

Ténan, hirra juhataja! Lubage mul {ihineda oma Euroopa kolleegide sdnadega, kui iitlen, kui
onnelik ma olen, et olen veetnud need kaks padeva, kohtudes inimestega, kes on koostanud teie
pohiseaduse eelndu, ning paljude inimestega, kes hakkavad otsustama, mida teie pohiseadusega
peale hakata. Olete meilt vdib-olla veidike dppinud. Ma arvan, et meie kdik oleme teilt viga
palju dppinud. See on olnud suurepirane hariv kogemus minusugustele inimestele, kes oma
kodumaal ise teisi harivad. Lubage mul 6elda, et lahkun Tallinnast sama suureparase muljega teie
pohiseaduse eelndust ja selle arutamise protsessist, kui mul oli kaks pédeva tagasi siia saabudes.
Ehk isegi suurepirasema muljega, kui tulles, sest arvan, et mdistan niiiid teie algatatud protsessi
ja olen sellesse protsessi kaasatud inimesi tundma ja hindama dppinud, nagu ka dokumenti
ennast.

Minu pdhikommentaar on, et minu arvates toob teie pohiseadus hésti vélja eestlaste iihise ajaloo,
véartushinnangud ja tuleviku ambitsioonid. Minu arvates peaks pdhiseadus need védrtused vilja
tooma ja teie oma teeb seda viga edukalt. Samuti arvan, et teie sédtted kodanikuvabaduste ja

inimodiguste kohta on vdga head, nii et voite rahvusvahelise lildsuse ees selle iile uhked olla. Te



olete minu arvates hésti hakkama saanud samade inimdiguste véljendamisega, mis on kaitstud
enamikus maailma vabades ja demokraatlikes riikides. Kuid ndustun hdrra Berchtoldiga selles, et
seda on viga lihtne teha, kui lugeda URO 1948. aasta inimdiguste deklaratsiooni ja teisi
inimodiguste dokumente ja kuna te olete Euroopas, siis ilmselt eriti just Euroopa inimdiguste
konventsiooni. Kui olete nende kahe dokumendiga koosk®dlas, hindab rahvusvaheline iildsus teid
korgelt kui inimdiguste kaitsjaid.

Ma arvan, et teie kirjeldus oma pohiinstitutsioonide kohta on iildiselt hea. Ma arvan mdistvat,
millised peaksid teie kava jargi olema riigivanema volitused. Ja ma arvan mdistvat, millised
volitused tahate anda oma peaministrile, ministritele ja parlamendile, Riigikogule. Ma arvan seda
koike moistvat. Aga ma kujutan ette, et tulevikus voib teil tekkida probleeme Riigikogu ja
valitseva peaministri suhtega. Hetkel mulle tundub, et kavatsete hoida need tdielikult lahus, nii et
kui keegi valitakse Riigikogu litkmeks ja ta saab parast seda peaministriks vO1 ministriks, siis ta
ei jatka enam Riigikogu liikkmena. Me kuulsime hommikul selle selgituseks, et need ametikohad
on viga tihtsad ja te tahate garanteerida, et igaiiht neist tdidab vaid iiks inimene. Ja ma mdistan
seda. Kuid miindi teisel poolel on tdhelepanek, et teie peaminister, kogu valitsus ja parlament
peavad ilmtingimata koos to6tama. Ja kui te e1 motle vélja, kuidas nende kahe organi t66d
kombineerida, tagada nende eesméarkide kattumine ja koost60, kardan ma, et nende vahel tekib
vastasseis, mitte koostdo, mida te vajate.

Lopetuseks kisitlen kohtute valdkonda ja ma arvan, et vdin teha lithidalt. Olles siin veetnud kaks
pdeva, arvan moistvat teie muret seoses kohtusiisteemiga. Nagu ma aru saan, on Eesti kohtud ja
kohtunikud juba mitu aastat olnud diktatuuri osa, mitte diktatuuri opositsiooni osa. Ja te kardate
jatkuvat rolli, mida kohtud ja kohtunikud teie riigis méngida vdivad. Ma mdistan teid. Siiski
arvan, et pikas perspektiivis te vajate soltumatut kohtusiisteemi — véiga sdltumatut kohtusiisteemi
soltumatute kohtunikega, kel pole poliitikaga midagi pistmist. Ja ma kahtlustan, et see tdhendab,
et vajate uut kohtunike ja professionaalsete advokaatide polvkonda, tdenéoliselt ka uut juriidilise
hariduse siisteemi. Ma arvan, et te peaksite motlema, kuidas selle suunas liikuda, sest digusriigi
pOhimote — ja see on vdib-olla tdhtsaim pdhiseaduslik pdhimdte — saab minu meelest teie riigis
kesksel kohal olla vaid juhul, kui on tiidetud kaks tingimust. Esiteks, teie poliitikud valitakse
demokraatlikult ja nii hakkab pShiseaduse projekti jargi teie riigis ka olema. Teiseks, seadust
tolgendavad ja selle tditmist jélgivad sdltumatud kohtunikud. Ja ma &rgitan teid voimalikult
kiiresti selles suunas liikuma.

Ma peaksin tegema veel ithe mirkuse institutsioonide kohta, sest meilt kiisiti hommikul otse, kas

me soovitame iihe- voi kahekojalist Riigikogu. Ja minu vastus on, et kindlasti iihekojalist. Ma



ndustun selles osas oma Euroopa kolleegidega. Teoreetiline pohjendus, miks peab olema
kahekojaline parlament, on see, et kaks eri organit peavad tditma kahte erinevat rolli. Tavaliselt
on kahekojalised parlamendid vdga suurtes riikides, kus on suur ja kirju rahvastik. Selline
olukord on Kanadas. Aga kui teil seda pole, kui teil on viga viike riik, kus rahvastik pole kuigi
kirju ega suur, siis piisab minu meelest lihest kojast. Meil Kanada parlamendis on kaks koda ja
see on katastroof. See ei toimi. Uks koda koostab seadusi ja esindab rahvast. Teine koda on
usaldusvédrsuse kaotanud poliitikute hauakamber, mitte midagi enamat. Nii et teist koda te
endale kindlasti ei taha. Teise koja probleem on minu arvates see, et see muudab asja segaseks,
sest kui neid on kaks, jadvad need alatiseks kaklema. See 1dheb kalliks maksma. Te peate koigile
neile poliitikutele rohkem palka maksma. Ja poliitikuid on liiga palju, enamik riike peaks
poliitikute arvu vihendama, mitte suurendama. Nii et minu arvates valige liks, mitte kaks koda.
Kaks koda on USA-s — see ei toimi. Kaks koda on Kanadas — asi on tdsiselt hull. Ja mu sdber
iitleb, et kaks koda on lirimaal, aga ta pole enam kindel, miks neil kaks koda on. Nii et maailma
kogemustest ilmselt piisab, et anda teile nou alustada iihest kojast. Valige lihtsus. Ja kui see ei
toimi, mdelge midagi muud vilja, aga drge alustage kahest kojast.

Viimane tihelepanek, mille ma teha tahan, on kiitus teie pohiseadusliku protsessi aadressil.
Kanadas vaidleme pohiseaduslike kiisimuste iile 10putult: aastate, aastakiimnete, aastasadade
kaupa. Ja me ei lahenda peaaegu kunagi neist {ihtegi. Mul on tunne, et teie olete otsustanud
pohiseadusega iihele poole saada nii histi, kui oskate, kuid suhteliselt ruttu. Te saate sellega
hakkama mone kuu jooksul. Ma arvan, et te madistate, et peate viahemalt kindlaks tegema oma
pohiinstitutsioonid ja andma neile volitused, et nad voiksid tiita oma iilesandeid ja teie riigi
iimber korraldada. See tdhendab minu meelest seda, et kui teie pohiseadus on paigas, vdite
rahvasaadikutena edasi litkuda majanduspoliitika, tervishoiu, hariduse, péllumajanduse ja teiste
kiisimuste juurde, mis on tavalistele inimestele palju tdhtsamad kui teie pohiseadus. Meie,
kanadalased, pole selles vdga edukad olnud. Mul on tunne, et teie olete otsustanud pithendada
oma pohiseadusele vaid veidi aega ja litkuda seejérel asjade juurde, mis on tavalistele inimestele
olulised. Ja ma tahan teid selle eest kiita — minu meelest on see vdga hea mote.

Ténan teid teie kiilalislahkuse eest minu Tallinnas veedetud aja jooksul! Mul on olnud toeline au
viibida need kolm péeva teie seltsis.

Juhataja

Ténan! Kiisimusi ei ole. Jirgmisena annan sona hdrra Peter Germerile. Tuletan meelde, et hérra

P

seotud Eestiga, ta abistab Eesti vélisministeeriumi. Palun, mister Germer!



P. Germer

Thank you, Mr. Chairman. I shall be very brief, because the other experts have said most of what
1 intended to say. I think you are on the right track. You have a draft before you — well, you have
more than one draft, but you have before you the draft prepared by Jiiri Adams. And it has all the
basic elements of a democratic constitution. It has separation of powers, and I shall say a few
things about the basic institutions.

I am not in favour of a too strong Executive. I am in favour of PARLIAMENTARY SUPREMACY,
the parliamentary model, parliamentary sovereignty, if you wish. Of course, I am in favour of
INDEPENDENT COURTS, as so many other — that the other experts have talked about. And
there you have some work to do. But I understand that you are working on it, already. In J.
Adams' draft, you have very good provisions concerning HUMAN RIGHTS. Of course, there
could be additional provisions concerning additional human rights. And some information might
be gained from international documents concerning human rights, as was stated by other
experts. There are on many points various solutions, and you have been — by these various
experts, you have been exposed to a variety of solutions. Mr. Haremoes, yesterday, at our dinner
party, emphasised that there is no general agreement between the experts — that's because they
were not brought up under the Soviet system, so they didn't have to agree. So they could take a
non-dogmatic approach. That may be one reason. Another reason may be that experts, at least in
the West, never do agree on [—] questions, like questions of constitutional law. So a variety of
solutions have been put to you, and as Mr. Russel said, it is not for the experts to decide, it is for
you to make the choice, it is for you to make the decisions. And, as I said earlier, I think you are
definitely on the right track. Thank you.

[Tolge]

Téanan, hirra juhataja! Ma radgin véga lithidalt, sest teised eksperdid on juba dra 6elnud suurema
osa sellest, mida mina 6elda kavatsesin. Minu meelest olete digel teel. Teie ees on eelndu —
tegelikult rohkem kui iiks eelndu, aga teie ees on Jiiri Adamsi eelndu. Ja selles on olemas kdik
demokraatliku pohiseaduse elemendid. Selles on vdimude lahusus ja ma {itlen paar sdna
pohiinstitutsioonide kohta.

Ma ei poolda liiga tugevat tdidesaatvat voimu. Ma pooldan parlamendi iilemvoimu,
parlamentaarset mudelit ehk parlamentaarset suverdénsust, kuidas soovite. Loomulikult pooldan
soltumatuid kohtuid nagu paljud teisedki, seda, millest radkisid teised eksperdid. Selles osas
peate veel t66d tegema. Aga ma saan aru, et te juba tootate selle kallal. Jiiri Adamsi eelndus on

vaga head inimdigusi kisitlevad sdtted. Loomulikult voiks neid sétteid veel tdiendada.



Informatsiooni v3ib saada inimdigusi kisitlevatest rahvusvahelistest dokumentidest, nagu iitlesid
teised eksperdid.

Mitme punkti juures on mitu voimalikku lahendust ja mitmed eksperdid ongi teile tutvustanud
mitmeid lahendusi. Harra Harremoes toonitas meie eilsel ohtusdogil, et eksperdid ei ole tihte
meelt. See on seepdrast, et nemad ei kasvanud Noukogude siisteemis ja neid ei sunnitud iihte
meelt olema. Nii vdivad nad valida mittedogmaatilise l&henemise. See voib olla iiks pdhjus.
Teine pdhjus voib olla see, et eksperdid, vihemalt Ladnes, ei ole kunagi iihte meelt ...
kiisimustes, nagu konstitutsiooniline digus. Nii on teile pakutud mitmesuguseid lahendusi ja nagu
hirra Russell iitles: otsustama ei pea mitte eksperdid, vaid teie peate tegema oma valiku, oma
otsuse. Nagu ma ennist {itlesin, olete minu meelest kahtlemata digel teel. Ténan!

Juhataja

Ka hirra Germerile ei ole kiisimusi. Kes assamblee litkmetest soovib sona? Seni, kuni selgub,
kas assamblee litkmetest keegi soovib sona vdtta, toon teieni moned teated. Kdigepealt tuletan
meelde, et homme kella 10-ks peaksid teematoimkondadele olema esitatud ettepanekud ja
mérkused pdhiseaduse projekti kohta. Nii me ju leppisime kokku, homme kella 10-ks. Teiseks,
mul on palve kdikide toimkondade esindajatele. Kui me oleme 16petanud taiskogu istungi siin
saalis, siis palun koguneda juhatuse juurde. Meil tuleb koos pisut ndu pidada, milline saab olema
neljapédevase istungi pdevakord ja kuidas t66 neljapédeval ja reedel hakkab toimuma. Palun, kas
on sdnasoovijaid? Paistab, et pole. Palun lubage mul assamblee juhatajana 6elda moned sonad
puldist!

Lugupeetud eksperdid! Lugupeetud assamblee liikmed! Kaks visitavat toopédeva jadavad jille
seljataha. Ma tahan loota, et need kaks péeva on viinud meid Eesti Vabariigi pohiseaduse projekti
valmimisele ldhemale. Ekspertide esinemisest vois jddda mulje, et nende kahe t60pédeva jooksul
said eksperdid rohkem kasu kui assamblee liikmed. Kui see tdepoolest on nii, eks see ole siis ka
vaike kriitika meie kohta. Ma ei tahaks siiski sellise hinnanguga péri olla ja leian, et see kasu,
mida Eesti poliitikud, Pohiseadusliku Assamblee liitkmed nendest kahest paevast said, ei kajastu
ainult eilses ja tdnases pdevas, vaid arvan, et see kasu kajastub Eesti Vabariigi pohiseaduses, mis
loodetavasti ldhitulevikus Eesti Vabariigi kodanike poolt vastu voetakse.

Ma tahan samuti loota, et nende kahe to6paevaga ei ammendu ei Pohiseadusliku Assamblee ega
Eesti poliitikute suhted Euroopa Noukogu ja selle ndukogu mitmesuguste organitega. Ma tahan
ka loota, et need kaks toopdeva olid hea alus suhete loomisel paljude Euroopa demokraatlike
ritkide, aga samuti Kanada digusteadlastega. Ma tahan loota, et need suhted, mis s6lmiti eile ja

tdna, on kasulikud mdlemale poolele.



Lugupeetud kolleegid! Lubage mul teie nimel tdnada isiklikult hdrra Erik Harremoesi. Ma arvan,
et paljuski on Euroopa Noukogu ekspertide delegatsiooni saabumine Eestisse just hirra
Harremoesi teene ja sellepérast talle eriline tdnu. Samuti soovin avaldada siirast tdnu koigile
nendele Euroopa Noukogu ekspertidele, kes saabusid Eesti Vabariiki selleks, et osutada
omakasupiiiidmatut abi nende diguslike, aga kindlasti ka poliitiliste probleemide lahendamisel,
millega me PShiseaduslikus Assamblees maadleme. Ma soovin siiralt tdnada nii Saksamaa, Taani
kui ka Kanada diguseksperte, digusteadlasi, kes tulid meile appi selles raskes t60s, millega meie,
assamblee liikmed, oleme seotud. Mul on kahju, et meil ei ole voimalik praegu vahetult tinada
Saksa konstitutsioonikohtu presidenti harra Roman Herzogit, tema tookohustused ndudsid tema
tagasisoitu. Kuid ma arvan, et selle tinu me saame talle lidkitada. Veel kord koigi teie nimel suur
tanu nii Euroopa Noukogule kui ka ekspertide komisjonile, kes hiarra Harremoesi juhtimisel meid
kahel pédeval abistas! Samuti suur tinu Saksamaa, Prantsusmaa, Taani ja Kanada ekspertidele, kes
olid meile kahel raskel paeval abiks! Lubage mul teie nimel suruda meie kiilaliste-ekspertide
kitt. Téanan! (Aplaus.)

Lugupeetud kolleegid! Ma tahan teie tdhelepanu 10petuseks juhtida veel sellele, et tikski nii
vajalik ja kena iiritus, nagu toimus siin majas kahe pédeva jooksul, ei leiaks aset muidu, kui
PdShiseaduslikul Assambleel voi toimkondadel ei oleks abimehi. Ma arvan, et teie tdnu aplausi
néol on dra teeninud nii tdlgid (ma arvan, et nende to0pdevad olid lisna vésitavad) kui ka need
assamblee teenistused eesotsas proua Anu Laidoga ja vilisministeeriumi teenistused, kes
ekspertide konverentsi teokssaamisele kaasa aitasid. Tdnan véga! (Aplaus.)

Lugupeetud kolleegid! Sellega on meie tinane istung 1dppenud. Ulemndukogu ja assamblee
juhtkond kohtub ekspertidega téna kell kaheksa ja eksperdid lahkuvad tidna ohtul, Euroopa
Noukogu eksperdid ka homme, sdites edasi Riiga. Tdnan teid! Me kohtume homme kell 10, tehes

t00d toimkondades, ja neljapdeval kell 11 uuesti tdiskogu istungil. Kohtumiseni!



